Q   Now, after you declined to let Mr. Auville make up his
time, did everybody after that get paid?

In other words, after it happened to Mr. Auville, did
you work out some kind of an arrangement whereby this matter of
their not getting paid was taken care of?

A   I can't recall anybody after Mr. Auville doing it.  And
if somebody felt, you know, that he would want to do it occasionally,
I didn't complain about it.

Q   So, apparently you got the practice of switching over on
a regular basis stopped after April 26th [the last day Auville
worked on the day shift and was not paid for it]?

A   Yes, sir, I sure did,

It should be borne in mind that the union's president regularly worked
on the midnight shift.  Therefore, the union's president left the mine each
morning at 8 a.m.  Since the working hours for the day shift began at 7 a.m.,
there is every reason to believe that the superintendent was at the mine
also by 8 a.m. each day.  There is no apparent reason why the superintendent
could not have worked out an agreement with the union's president to the
effect that he was going to raise an issue of interpretation of section 103(f)
under which he would refuse to pay a midnight-shift employee who reported as
the miners1 representative on ...the day shift.

If an advance agreement had been worked out, the midnight-shift employee
could have been warned in advance of the change in policy and he could have
worked as miners' representative on the day shift for 1 day and could, under
protest, have worked on the next midnight shift to make up any time he was
not permitted to earn on the day shift.  If management had followed the afore-
mentioned procedure, it could have raised the issue of first impression before
me in this proceeding and still could have prevented the raising of the issue
from having any severe effects on the miners' willingness to act as miners'
representatives under section 103(f) while the legal issue was being adjudicated.

The failure of the superintendent to explain to Auville in advance, that
there would be a change in providing work on the day shift for the midnight-
shift employee who was reporting to work on the day shift as miners' repre-
sentative, unnecessarily caused Auville to work for 3 days without getting
paid when Auville's working only 1 day would have been sufficient for the
purpose of raising an issue of first impression.  The evidence, therefore,
supports a conclusion that Virginia Pocahontas Company was unnecessarily
harsh in its abrupt change of policy insofar as its treatment of Auville
was concerned*  In. such circumstances, I agree with MSHA's counsel that there
was a high degree of negligence associated with Virginia Pocahontas1 violation
of section-103(f).

MSHA's brief (p. 24) contends that the violation of section 103(f) was
serious because Auville refused to act as the miners' representative after
failing to get paid for accompanying the inspector on three different inspec-
tions.  MSHA also points out that other miners were discouraged from being
miners' representatives for the purpose of accompanying .inspectors.rrecting a violation allegedted to refuse work
